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The leading advocate for public education 

 
The First Amendment and Public Schools: 

Two Supreme Court Rulings 
 

Carson v. Makin, 596 U.S. ____ (June 21, 2022) 

Executive Summary 

By a 6-3 majority, the Supreme Court of the United States ruled for the third time in five 
years that the First Amendment’s Free Exercise of Religion Clause requires states to include religious 
institutions and religious schools in state funding programs. In Carson v. Makin, 596 U.S. ___ (2022), 
the High Court considered whether Maine’s tuition assistance payment program could continue its 
requirement that private schools receiving public payments be “nonsectarian.” The Court ruled that 
it could not. Writing for the majority, Chief Justice John Roberts said “Maine’s ‘nonsectarian’ 
requirement for its otherwise generally available tuition assistance payments violates the Free 
Exercise Clause of the First Amendment. Regardless of how the benefit and restriction are described, 
the program operates to identify and exclude otherwise eligible schools on the basis of their religious 
exercise.” 

The Chief Justice relied in large part on the Court’s recent decisions in Trinity Lutheran 
Church of Columbia, Inc. v. Comer, 582 U. S. ___ (2017) and Espinoza v. Missouri Department of Revenue, 
591 U.S. ___ (2020), where it determined, respectively, that state restrictions on religious 
institutions receiving playground grants and tuition scholarship funds violated Free Exercise rights. 
Like the programs in those cases, Roberts wrote, here the state is offering a benefit and excluding 
schools solely based on their religious character. And again, like the programs in those cases, this 
program failed under the “strict scrutiny” test. Maine’s stated interest in the exclusion of religious 
schools was not compelling, the Court determined. It was not true, Roberts said, that schools 
receiving state assistance must have a program “roughly equivalent” to the public schools’ programs; 
and it was not convinced that a restriction based on use of the money for religious endeavors was 
any less onerous than a restriction based on the status of the institution. 

Justice Breyer filed a dissent joined in large part by Justices Sotomayor and Kagan noting the 
Supreme Court’s longstanding recognition of “play in the joints” between First Amendment’s 
Establishment and Free Exercise Clauses. In his view, Maine’s program “allows a State to further 
anti-establishment interests by withholding aid from religious institutions without violating the 
Constitution’s protections for the free exercise of religion.” Now, the Court holds for the first time 
that a state must, not may, use public funds to pay for religious education as part of the state’s public 
education program.” Justice Sotomayor filed a separate dissent lamenting the Court’s recent erosion 
of any play in the joints between the religion clauses to the point that separation of church and state 
has become a Free Exercise violation. “If a State cannot offer subsidies to its citizens without being 

https://www.supremecourt.gov/opinions/21pdf/20-1088_dbfi.pdf
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required to fund religious exercise,” she wrote, “any State that values its historic antiestablishment 
interests more than this Court does will have to curtail the support it offers to its citizens.” 

NSBA filed an amicus brief in Carson v. Makin emphasizing Supreme Court precedent 
supporting a state’s interest in offering an education program that is inclusive and religiously neutral, 
noting the “play in the joints” between the First Amendment’s religious clauses, and asking the 
Court not to limit a state’s ability to support its public education system by limiting funding to 
private schools.  

With its ruling in Carson v. Makin, the High Court has provided very little, if any, room for 
a state to meet the “strict scrutiny” test if it restricts funding programs based on a school’s religious 
status or use of public funds. While states need not subsidize private education, “once a State decides 
to do so, it cannot disqualify some private schools solely because they are religious,” (citation 
omitted).  

The ruling, although disappointing, is not surprising given the signals from the High Court 
in its recent decisions in Trinity Lutheran (2017) and Espinoza (2020), where it found Missouri and 
Montana, respectively, could not exclude religious institutions from a playground resurfacing grant 
program and a scholarship program. Although the impact of Carson v. Makin likely will not be 
immediate, it is possible that states will seek to expand voucher programs to include more private 
schools, which is of concern. Already scarce public dollars would be stretched even further—meaning 
less funding for the public schools that serve 50 million schoolchildren, or roughly 90 percent of 
American students in prekindergarten through grade 12. As NSBA noted to the Court, expanded 
voucher and other “choice” programs, have been shown to exacerbate inequality by making public 
schools less uniform, and to lead to a decrease in state support for public education. Another 
possibility is that states may decide to eliminate voucher programs that include private schools 
altogether. 

 
Carson v. Makin Majority: No Compelling Interest in Maine’s Exclusion of Religious Schools 
Majority by Chief Justice Roberts, joined by Justices Thomas, Alito, Gorsuch, Kavanaugh, and 
Barrett 
 

A 6-3 majority of the Supreme Court of the United States ruled for the third time in five 
years that the First Amendment’s Free Exercise of religion guarantee requires states to include 
religious institutions and religious schools in state funding programs.  
 

In Carson v. Makin, 596 U.S. ___ (2022), the High Court considered whether Maine’s tuition 
assistance payment program could continue its requirement that private schools receiving public 
payments be “nonsectarian.”  Maine requires by statute that its school administrative units operate 
K-12 programs “or otherwise provide for students to participate in those grades….” Of Maine’s 260 
school administrative units, fewer than half operate a secondary school. Under the state statute, 
those administrative units must pay the tuition at a public school or the approved private school of 
the parent’s choice where the student is accepted. A private school is only eligible to receive funds 
for tuition purposes if it “[i]s a nonsectarian school in accordance with the First Amendment of the 
United States Constitution.” 

https://nsba.org/-/media/NSBA/Advocacy/Legal-Advocacy/Briefs/2021/nsba-amicus-brief-carson-v-makin-10-29-21.pdf?la=en&hash=01245973DFD24E70D9692B0B0FACDB93048322B0
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The petitioners in this case are parents who live in towns served by school administrative 

units that do not operate a secondary school. The parents would prefer to send their children to 
sectarian schools, but such schools are excluded from the tuition payment program. They filed suit 
challenging the program, arguing that it violates the First Amendment’s Free Exercise Clause. 

 
The United States District Court for the District of Maine, bound by precedent issued by 

the U.S. Court of Appeals for the First Circuit, found that the Maine tuition program’s exclusion 
of sectarian schools did not violate the Free Exercise Clause. The district court determined that the 
Supreme Court’s recent decision in Trinity Lutheran Church of Columbia, Inc. v. Comer, 582 U. S. ___ 
(2017) had not “unmistakably” cast circuit precedent into disrepute, so only the First Circuit could 
overrule itself to decide otherwise. It upheld the program’s exclusion of religious schools. The 
plaintiffs appealed to the First Circuit, which held that the Supreme Court’s rulings in Trinity 
Lutheran (2017) and Espinoza v. Missouri Department of Revenue, 591 U.S. ___ (2020) did not dictate 
the result in the case because of central importance in both cases was whether the restriction at issue 
was based solely on the aid recipient's religious status. Maine’s “nonsectarian” requirement does not 
discriminate based solely on religious status or punish the plaintiffs' religious exercise, the First 
Circuit determined. It is a use-based restriction that does not violate the Free Exercise Clause. The 
families petitioned the Supreme Court to accept the case, which it did, signaling its intention to 
clarify or overrule the First Circuit’s application of Trinity Lutheran and Espinoza – especially on the 
issue of religious status v. religious use restrictions. 

 
In an opinion authored by Chief Justice John Roberts, the majority ruled that “Maine’s 

‘nonsectarian’ requirement for its otherwise generally available tuition assistance payments violates 
the Free Exercise Clause of the First Amendment. Regardless of how the benefit and restriction are 
described,” wrote the Chief Justice, “the program operates to identify and exclude otherwise eligible 
schools on the basis of their religious exercise.” 

 
The majority opinion relied in large part on the “unremarkable” application of Free Exercise 

principles in Trinity Lutheran and Espinoza, where the Court determined that state restrictions on 
religious institutions receiving playground grants and tuition scholarship funds, respectively, 
violated Free Exercise rights. Like the programs in those cases, the Chief Justice wrote, here the state 
is offering a benefit and excluding schools solely based on their religious character.  

 
And again, like the programs in those cases, this program failed under the “strict scrutiny” 

test, which requires that the state show its action advances “interests of the highest order” and is 
“narrowly tailored” to pursue those interests. The Court’s recent precedent makes clear, said the 
majority, that a state’s interest in separating church and state “more fiercely” than the federal 
constitution requires cannot be “compelling.”  

 
The interests Maine cited and used to distinguish its programs from those at issue in Trinity 

Lutheran and Espinoza, did not convince the majority. Maine’s argument that schools receiving state 
assistance must have a program “roughly equivalent” to the public schools' programs, was not born 
out in the statute’s text or in operation, as many private schools receiving tuition payments from the 
date differed from public schools significantly in areas including student bodies, curriculum, and 
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staff requirements. And the majority was not convinced that a restriction based on use of the money 
for religious endeavors was any less onerous than a restriction based on the status of the institution. 
The Chief Justice dismissed Maine’s argument that its program permissibly distinguished between 
religious status and religious use, explaining that the Court had never found that religious use 
restriction was not subject to strict scrutiny. In other words, “the prohibition on status based 
discrimination under the Free Exercise Clause is not a permission to engage in use-based 
discrimination.” While the majority stopped short of saying use-based restrictions must be subject 
to strict scrutiny, it made clear that a status-use distinction did not save Maine’s program. It limited 
the application of Locke v. Davey, 540 U.S. 712 (2004), which amici supporting Maine had leaned 
on for the status-use distinction. “Locke cannot be read beyond its narrow focus on vocational 
religious degrees to generally authorize the State to exclude religious persons from the enjoyment of 
public benefits on the basis of their anticipated religious use of the benefits,” said the Chief. The 
Court reversed and remanded the case to the lower court for an order consistent with this opinion. 

 
Justice Breyer filed a dissent joined in large part by Justices Sotomayor and Kagan noting the 

well-established “play in the joints” between First Amendment’s Establishment and Free Exercise 
Clauses. In his view, Maine’s program “allows a State to further antiestablishment interests by 
withholding aid from religious institutions without violating the Constitution’s protections for the 
free exercise of religion.” Now, the Court holds for the first time that a state must, not may, use 
public funds to pay for religious education as part of the state’s public education program. Breyer 
said he feared religious strife will result. 

 
NSBA filed an amicus brief in Carson v. Makin noting longstanding Supreme Court 

precedent supporting a state’s interest in offering an education program that is inclusive and 
religiously neutral, noting the “play in the joints” between the First Amendment’s religious clauses, 
and asking the Court not to limit a state’s ability support its public education system through 
limitations on funding to private schools. 

 
With this decision, the Supreme Court largely has put to rest any argument that a state may 

design public aid programs that include broad groups of private schools but exclude religious schools 
on that basis. The High Court has provided very little, if any, room for a state to meet the “strict 
scrutiny” test if it restricts funding programs based on a school’s religious status or use of public 
funds. But the majority notably reiterated a point it had made in Espinoza. While states need not 
subsidize private education, “once a State decides to do so, it cannot disqualify some private schools 
solely because they are religious.” Some states may choose to expand school choice programs, while 
other may choose to eliminate public support for private schools altogether.  

 
Dissent by Justice Breyer, Joined by Justice Kagan, and Justice Sotomayor Except as to Part I-B 
(goal of avoiding religious strife) 

Justice Breyer acknowledged the tensions – but complementary values - that exist between 
the Establishment and Free Exercise Clauses. Together, he explained, they seek to ensure neutrality 
between government and religion. He was critical of the majority’s exclusive focus on Free Exercise 
Clause while ignoring Establishment, emphasizing the majority’s failure to recognize the “play in the 
joints” between the two Clauses. This “play,” Breyer argued, grants states a degree of discretion to 
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enact laws that further antiestablishment interests without violating the Free Exercise Clause.  In his 
view, Maine’s nonsectarian requirement falls well within this “constitutional leeway” because the 
High Court has never said the Free Exercise Clause prohibits States from withholding funds because 
of the religious use to which the money will be put. Therefore, the Free Exercise Clause does not 
require Maine to fund, through its tuition program, schools that will use public money to promote 
religion.  
 

In the portion of his dissent not joined by Justice Sotomayor, Justine Breyer emphasized the 
role of the Religion Clauses in avoiding “religious strife,” and expressed concern for a heightened 
risk of religious-based social conflict when government promotes religion in public schools.   He said 
the connection between education and religious institutions is so close that teachers at religious 
schools “act as ‘ministers’ for purposes of the First Amendment.  Alternately, public schools “seek 
first and foremost to provide a primarily civic education . . . a vital civic institution of the preservation 
of a democratic system of government.”  
 

Maine’s nonsectarian requirement served to avoid religious strife between the State and the 
religious schools by ensuring all children receive the public education to which they are entitled, 
ensuring the State was not pitted against private religious schools in battles over differing standards 
in curriculum or operations, thereby avoiding the state-versus-religion confrontation. By invalidating 
the nonsectarian requirement, the majority subjects the State, the schools, and the people of Maine 
to social conflict of a kind that they, and the Religion Clauses, sought to prevent. 
 

Justice Breyer also criticized the majority for going beyond what precedent permits. 
Specifically, replacing the term “may” with “must,” he noted, “the Court holds today, namely, that 
a State must (not may) use state funds to pay for religious education as part of a tuition program 
designed to ensure the provision of free statewide public school education.” 
 

Justice Breyer went on to disagree with the majority that “Trinity Lutheran and Espinoza suffice 
to resolve this case.” He said, “Maine thus excludes schools from its tuition program not because of 
the schools’ religious character but because the schools will use the funds to teach and promote 
religious ideals.” He likewise found reliance on Espinoza flawed because “Maine denies tuition 
money to schools not because of their religious affiliation, but because they will use state funds to 
promote religious views.” 
 

Breyer found the two religious schools at issue in this case met the Maine law’s definition of 
a sectarian school, saying “The differences between this kind of education and a purely civic, public 
education are important,” adding, “The religious education and formation of students is the very 
reason for the existence of most private religious schools.” 
 

The justice likewise found no merit to the argument that because “private individuals, not 
Maine itself, choose to spend the State’s money on religious education saves Maine’s program from 
Establishment Clause condemnation.” 
 
Dissent by Justice Sotomayor 
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Justice Sotomayor issued a separate dissenting opinion noting that the Court’s decision 
“dismantle[d] the wall of separation between church and state.” She joined Justice Breyer’s dissent 
in all but Part I-B and wrote separately to add three points. 

Justice Sotomayor first acknowledged that the “Court should not have started down this path 
five years ago” in Trinity Lutheran and provided a brief analysis of precedent. Prior to Trinity, she 
explained it was well established in Locke v. Davey that “both the United States and state constitutions 
embody distinct views” on “the subject of religion”—“in favor of free exercise but opposed to 
establishment”—“that find no counterpart” with respect to other constitutional rights. Because of 
this tension, the Court recognized “‘room for play in the joints’ between” the Religion Clauses, with 
“some state actions permitted by the Establishment Clause but not required by the Free Exercise 
Clause.” Sotomayor noted that states and the federal government could decline to fund religious 
institutions and that the Court has long understood the Establishment Clause to prohibit 
government from funding religious exercise. Over time, she explained, these principles have been 
slowly chipped away, but Trinity “revolutionized Free Exercise doctrine by equating a State’s decision 
not to fund a religious organization with presumptively unconstitutional discrimination on the basis 
of religious status.”  

Noting her warning in Trinity that the Court’s analysis could “be manipulated to call for a 
similar fate for lines drawn on the basis of religious use,” Sotomayor said her concern had come true 
in this case. She lamented that the Court had ignored longstanding precedent affording 
governments flexibility in navigating the tension between the Religion Clauses and held “for the 
first time that ‘any status-use distinction’ is immaterial in both ‘theory’ and ‘practice.’” Sotomayor 
stressed that as a result, “the Court has upended constitutional doctrine, shifting from a rule that 
permits States to decline to fund religious organizations to one that requires States in many 
circumstances to subsidize religious indoctrination with taxpayer dollars.” 

Second, Sotomayor discussed the consequences of the Court’s expansive transformation of 
the Religion Clauses. She first noted that from a doctrinal perspective, the Court’s failure to apply 
the play-in-the-joints principle here, suggests that nothing is left of it. She referenced Justice Breyer’s 
dissent that from a practical perspective, this decision directs Maine to subsidize institutions that 
undisputedly engage in religious instruction and forces the state to choose between giving subsidies 
to its residents or refraining from financing religious teaching and practices. 

Lastly, Sotomayor noted that the majority’s ruling is especially concerning because the 
benefit at issue is the public education to which all of Maine’s children are entitled under the state 
constitution. The Establishment Clause requires that public education be secular and neutral as to 
religion; but the Court avoids this framing of Maine’s benefit because, it says, “Maine has decided 
not to operate schools of its own, but instead to offer tuition assistance that parents may direct to 
the public or private schools of their choice.” She disagreed with the Court’s analysis, saying that 
there are some options available to Maine.  

Sotomayor concluded by staunchly disagreeing with the Court, stating this decision leads “to 
a place where separation of church and state becomes a constitutional violation. If a State cannot 
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offer subsidies to its citizens without being required to fund religious exercise, any State that values 
its historic antiestablishment interests more than this Court does will have to curtail the support it 
offers to its citizens.” 

 

Kennedy v. Bremerton Sch. Dist., 597 U.S. ___ (June 27, 2022) 

Executive Summary 

In a 6-3 decision, the United States Supreme Court has held in Kennedy v. Bremerton School 
District that Bremerton School District violated Joseph Kennedy’s First Amendment Free Exercise 
and Free Speech rights when it refused to allow him to pray on the field immediately after football 
games. The Court ruled that the Free Exercise and Free Speech Clauses of the First Amendment to 
the United States Constitution protect an individual engaging in personal religious observance from 
government reprisal, and that the Constitution neither mandates nor permits the government to 
suppress such religious expression.  

Joseph Kennedy was a high school football coach who often prayed on the fifty-yard line at 
the conclusion of football games. Initially those were private prayers. Eventually, members of his 
football team, other football teams, and other coaches and spectators joined in the prayers. 
Bremerton School District officials became aware of the prayers and asked him to stop because they 
believed the prayers were being held on the football field by virtue of his employment, and while he 
was still on duty, and because a “reasonable observer” would conclude that the school district 
endorsed his religious beliefs. This, school district officials believed, would result in a violation of 
the Establishment Clause of the First Amendment, which prohibits government from endorsing 
religion. Kennedy ultimately refused to comply with the school district’s request and continued to 
pray after football games. The school district gave him a poor performance evaluation and did not 
renew his coaching contract. He filed a lawsuit in federal district court, and it and the U.S. Court 
of Appeals for the Ninth Circuit both denied his requests for relief. The United States Supreme 
Court agreed to hear his case.  

In rendering the decision, the High Court stated that teachers and students could not be 
“required to shed their constitutional rights to freedom of speech or expression at the schoolhouse 
gate.”  Because Kennedy’s prayers were private and not within the scope of his employment, they 
were protected by both the First Amendment’s Free Exercise and Free Speech Clauses. The majority 
ended its analysis by stating, “Here a government entity sought to punish an individual for enjoying 
a brief, quiet, personal religious observance duly protected by the Free Exercise and Free Speech 
clauses of the First Amendment. And the only meaningful justification the government offered for 
its reprisal rested on a mistaken view that it had a duty to ferret out and suppress such religious 
observance even as it allows comparable secular speech. The constitution neither mandates nor 
tolerates this kind of discrimination.” 

Justice Thomas filed a concurrence noting that the majority had left open how future 
decisions might address (1) Free Exercise claims by public employees v. those of the public, and (2) 

https://www.supremecourt.gov/opinions/21pdf/21-418_i425.pdf
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what burden a government employer bears to justify restricting an employee’s religious expression. 
Justice Alito, too, filed a concurrence noting that the Court had not ruled on what standard applies 
to such expression under the Free Speech Clause where, as here, there is a brief lull in a public 
employee’s official duties allowing a few moments for private activity. 

Justice Sotomayor filed a dissent joined by Justices Breyer and Kagan lamenting that the 
Court had elevated “an individual’s interest in personal religious exercise, in the exact time and 
place of that individual’s choosing, over society’s interest in protecting the separation between 
church and state, eroding the protections for religious liberty for all.” The dissent expressed special 
disappointment that the majority had not recognized years of precedent in which the Court had 
ruled on church-state separation concerns in public schools, where the Court has recognized 
students are “particularly vulnerable and deserving of protection.” 

The majority’s ruling appears to be limited to private “quiet” prayer that is not coercive for 
students. Schools should work with their school attorneys to reexamine policies that may refer to 
“endorsement” or the “reasonable observer” in the context of an individual employee’s private 
religious exercise. 

 
Kennedy v. Bremerton School District: School District’s Discipline of Coach Based On-Field 
Prayers Violated Free Speech and Free Exercise Guarantees 

Majority by Justice Gorsuch, Joined by Chief Justice Roberts and Justices Thomas, Alito, and 
Barrett, and Justice Kavanaugh in all but Part III-B (Speech as a Private Citizen on a Matter of 
Public Concern) 

In a 6-3 majority opinion authored by Justice Gorsuch, the Supreme Court ruled in favor of 
a public high school football coach who challenged his suspension by the school district after he 
refused to cease his prayer practices immediately following games. In the opinion joined by Justice 
Kavanaugh in all but one point, the majority decided that the First Amendment’s Free Exercise and 
Free Speech Clauses protect a “quiet prayer of thanks” at a time when “employees were free to 
speak.” The majority also ruled that the First Amendment’s Establishment Clause does not require 
the government to single out private religious speech for special disfavor.” By disciplining the coach 
for protected speech, without any justifiable Establishment Clause concern, the school district had 
violated the First Amendment. The majority reversed the decision of the U.S. Court of Appeals for 
the Ninth Circuit. 

The majority’s decision in Kennedy v. Bremerton School District relied on key facts it gleaned 
from the trial court record. First, it determined that the school district had disciplined Kennedy for 
three instances of post-game, on-field prayer after informing him of the district’s Establishment 
Clause concerns. According to the majority, these instances involved quiet prayer in which no 
Bremerton players joined, though players from the other team and members of the community 
joined. Second, the majority also found that the district had “no evidence that students ha[d] been 
directly coerced to pray with Kennedy.” Finally, pointing to a Q&A document completed by the 
school district, the majority determined that the reason the district “could not allow Mr. Kennedy 
to ‘engage in a public religious display,” was its concern that it would violate the Establishment 
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Clause because “reasonable …. students and attendees might perceive the district as endorsing 
religion” (internal quotation marks omitted). 

With these facts, the majority determined the school district could not regulate Kennedy’s 
private religious speech using the Supreme Court’s Free Exercise, Free Speech, and Establishment 
Clause rulings. 

Free Exercise: The majority cited Supreme Court precedent holding that Free Exercise 
protects not only inner beliefs, but also “the ability of those who hold religious beliefs of all kinds 
to live out their faiths in daily life through ‘the performance of (or abstention from) physical acts.’” 
One way to prove a Free Exercise violation is by showing that a government entity has burdened a 
sincere religious practice pursuant to a policy that is not “neutral” or “generally applicable.” The 
government would then have to satisfy “strict scrutiny” by demonstrating a compelling state interest 
to which the government’s action was narrowly tailored. Based on its finding that Kennedy’s post-
game prayers were brief and by himself, and did not involve leading the team in prayer or praying 
before any other captive audience, the majority determined that the school district had "disciplined 
him only for his decision to persist in praying quietly without his players..." The districts actions, the 
majority determined, were not neutral or generally applicable because Kennedy’s religious activity 
was targeted when secular activity (such as making a phone call) was not disciplined, and post-game 
supervisory responsibilities were not applied even-handedly to other employees. 

Free Speech: Under its precedents governing free speech rights of public employees (the 
Pickering-Garcetti framework), explained the majority, a government employee has a free speech right 
to speak as a citizen on a matter of public concern, but courts must balance the competing interests 
surrounding the speech and its consequences. This means a court may examine whether an 
employee’s speech interests are outweighed by “the interest of the State, as an employer, in 
promoting the efficiency of the public services it performs through its employees.” In the public 
school context, teachers (and coaches) do not shed their Free Speech rights at the school house gate, 
but their speech rights are not “boundless.” They are government employees paid in part to speak 
on the government’s behalf and convey its intended messages. Here, the majority was convinced that 
both the substance and circumstances of Kennedy's prayers showed that they did not take place 
within the scope of his duties as a coach. The prayers were not in the scope of his coaching duties 
(instructing the team, providing strategy) and were offered when students were engaged in other 
activities (singing the fight song). The majority took issue with the school district's argument that 
teachers and coaches act as role models (and spokespersons for the district) while on duty. Gorsuch 
wrote that such an understanding creates an unduly broad job description that treats everything 
teachers and coaches say in the workplace as government speech and ignores employees' permission 
to engage in secular activities such as texting taking a phone call. 

Establishment Clause: The majority found that under either its Free Exercise or Free Speech 
standards, the school district failed to show an interest under the Establishment Clause compelling 
enough to justify its restriction on Kennedy’s prayer. In the view of the majority, the school district 
had placed itself in “vice between the Establishment Clause on one side and the Free Speech and 
Free Exercise Clauses on the other.” Because a reasonable observer could (mistakenly, the majority 
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said) infer that by allowing Kennedy to pray, the district endorsed a religious message, the district 
believed it had to act “even if that meant suppressing otherwise protected First Amendment 
activities.” This fear, or justification, the majority found was not warranted under its Establishment 
Clause precedent. To the extent the school district had relied on the Supreme Court’s Lemon v. 
Kurtzman “endorsement test,” it should have known that the Court no longer put any stock in it. 
This approach required a court to examine a government actions’ purposes, effects, potential for 
entanglement with religion, and eventually whether a “reasonable observer” would consider the 
action an “endorsement” of religion. That approach, the majority said, has been abandoned. An 
Establishment Clause violation does not occur every time the government “’fails to censor private 
religious speech.” And the Clause does not require government to “purge from the public sphere” 
anything an objective observer could reasonably infer “endorses or partakes in religion” (internal 
quotation marks omitted). 

In debunking Lemon and the endorsement test once again, the majority explained its 
preferred approach to Establishment Clause cases. Courts must interpret the Establishment Clause 
by “reference to historical practices and understandings,” by drawing lines in accordance with history 
and by faithfully understanding the Founding Fathers. The lower courts committed error by not 
applying this precedent, it found. 

Finally, the majority dismissed the school district’s argument that its suppression of 
Kennedy’s prayer was justified by its concern that otherwise it would be coercing students to pray. 
According to the majority, there was no evidence of such coercion. Kennedy did not seek student 
participation, but preferred to pray alone. “There is no indication in the record that anyone 
expressed any coercion concerns to the District about the quiet, postgame prayers that Mr. Kennedy 
asked to continue and that led to his suspension. Nor is there any record evidence that students felt 
pressured to participate in these prayers.” Unlike the prayers in prior cases finding an Establishment 
Clause violation, here “the prayers for which Mr. Kennedy was disciplined were not publicly 
broadcast or recited to a captive audience. Students were not required or expected to participate. 
And, in fact, none of Mr. Kennedy’s students did participate in any of the three October 2015 
prayers that resulted in Mr. Kennedy’s discipline.” 

Under a proper application of the Establishment Clause, the majority concluded, there is 
no conflict between the First Amendment’s three clauses at issue here. One does not trump another.  
“And in no world may a government entity’s concerns about phantom constitutional violations 
justify actual violations of an individual’s First Amendment right.” 

Concurrence by Justice Thomas 

Justice Thomas offered a concurring opinion to explain that the Court’s opinion does not 
answer two issues related to Kennedy’s free-exercise claim. First, the Court declined to decide 
“whether or how public employees’ rights under the Free Exercise Clause may or may not be 
different from those enjoyed by the general public.” Second, the Court does not decide “what 
burden a government employer must shoulder to justify restricting an employee’s religious 
expression because the District had no constitutional basis for reprimanding Kennedy under any 
possibly applicable standard of scrutiny.” He added that while several government employee 
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precedents address how the Pickering interest-balancing test applies under the Free Speech Clause, 
the Court has never applied Pickering balancing to a Free Exercise Clause claim. Justice Thomas 
concluded that a government employer’s burden “might differ depending on which First 
Amendment guarantee a public employee invokes.” 

Concurrence by Justice Alito 

In a short concurrence, Justice Alito reaffirmed the Court’s opinion, stating that although 
Kennedy’s expression occurred while at work, it was during a “brief lull in his duties” which “gave 
him a few free moments to engage in private activities.” Justice Alito reiterated that the Court had 
not ruled on what standard applies to such expression under the Free Speech Clause, but only that 
when Kennedy engaged in this expression, he acted in a private capacity and that retaliation of this 
expression is not justified.  

Dissent by Justice Sotomayor, Joined by Justices Breyer and Kagan 

The dissent was filed by Justice Sotomayor and joined by Justices Breyer and Kagan. Justice 
Sotomayor began her dissent stating that the U.S. Constitution does not “authorize,” much less 
“require,” school officials to allow or “embrace” “a school employee to kneel, bow his head, and say 
a prayer at the center of a school event.” Rather, the justice asserted that official-led prayer strikes at 
the core of our constitutional protections for the religious liberty of students and their parents, as 
embodied in both the Establishment Clause and the Free Exercise Clause of the First Amendment. 
The majority, said the dissent, misread the facts as to Kennedy’s prayers being “quiet and private.”  

In evaluating the majority’s analysis, the dissenting justices first said the majority had taken 
a wrong path in interpreting the Religious Clauses. By overruling Lemon v. Kurtzman and calling into 
question decades of subsequent precedents that it deems “offshoot[s]” of that decision, the Court 
rejects longstanding concerns surrounding government endorsement of religion and replaces the 
standard for reviewing such questions with a new “history and tradition” test. 

Second, the dissenters accused the majority of “a nearly toothless version of the coercion 
analysis, failing to acknowledge the unique pressures faced by students when participating in school-
sponsored activities. The dissent emphasized that the case was not about the limits of an employee 
to engage in private prayer at work. Rather, the case was about “whether a school district is required 
to allow one of its employees to incorporate a public, communicative display of the employee’s 
personal religious beliefs into a school event, where that display is recognizable as part of a 
longstanding practice of the employee ministering religion to students as the public watched.” 
Sotomayor emphasized the need to guarantee religious neutrality and avoid exposing primary and 
secondary school children to governmental coercion in support or participate in religious activities.   

As to Kennedy’ free exercise claim, the dissent noted that “his right to pray at any time and 
in any manner he wishes while exercising his professional duties is not absolute.” In Sotomayor’s 
opinion, the school district’s “directive prohibiting Kennedy’s demonstrative speech at the 50-yard 
line was narrowly tailored to avoid an Establishment Clause violation.” She, thus concluded: 
“Because the District’s valid Establishment Clause concerns satisfy strict scrutiny, Kennedy’s free 
exercise claim fails as well.” Justice Sotomayor found it unnecessary to resolve Kennedy’s free speech 
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claims because, even assuming that Kennedy’s speech was in his capacity as a private citizen, the 
District’s responsibilities under the Establishment Clause provided 'adequate justification' for 
restricting it. 

Justice Sotomayor and the other dissenters closed with a stern warning, “Today, the Court 
once again weakens the backstop. It elevates one individual’s interest in personal religious exercise, 
in the exact time and place of that individual’s choosing, over society’s interest in protecting the 
separation between church and state, eroding the protections for religious liberty for all. Today’s 
decision is particularly misguided because it elevates the religious rights of a school official, who 
voluntarily accepted public employment and the limits that public employment entails, over those 
of his students, who are required to attend school and who this Court has long recognized are 
particularly vulnerable and deserving of protection.” 


